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Executive Summary

Wyoming law criminalizes inhaling nail polish remover and deodorant.! A Peeping Tom, if prosecuted, will be a felon.”? It is a
misdemeanor offense to ski on a snow slope posted “closed”® Charging a person a fee to use the toilet in Wyoming is a crime. If school
administrators fail to conduct a fire drill once a month they are subject to a sentence in county jail for not less than three nor more than
six months.®

Wyoming criminal laws are broad, sometimes unnecessary, and sporadically placed across seven separate titles. Many criminal laws
are buried deep within regulatory titles that are nearly 1,000 pages in length. A comparative analysis of Wyoming laws reveals that the
sentences frequently do not build upon one another but are rather incongruous when standing alongside all Wyoming provisions. These
disparate sentences represent a disproportionate and illogical sentencing structure in Wyoming that could be improved with significant
reform in legislation and sentencing guidelines. The disorganization, as well as the breadth of Wyoming’s criminal laws promotes
inconsistent outcomes across jurisdictions and unpredictability of prosecution to unknowing citizens.

To address overcriminalization and sentencing disparity, the Wyoming Legislature should consider:

1. Placing all of the criminal provisions within one title, as to avoid confusion and unbury the criminal codes currently within
lengthy regulatory titles that are unrelated to criminal law.

2. Taking Wyoming’s budget into consideration and reforming the sentencing structure to a system that can be consistent across
the state’s jurisdictions and model the successful PRISM program that has proved to decrease recidivism.

3. Enact a default mens rea provision that requires a showing of intent to be convicted of a crime, unless the legislature explicitly

states otherwise.
Introduction

The United States incarcerates individuals at a higher rate than
any other industrialized nation in the world.® As of January 1,
2010, Wyoming incarcerated 2,075 adults in prisons, not including
inmates in local jails” Comparatively, North Dakota, with a
population greater than Wyoming’s, housed nearly one third of the
inmates that Wyoming did in 2010.* Additionally in 2010, Maine
and New Hampshire, with respective populations twice the size of

Wyoming, incarcerated only a few more inmates.’ These numbers
have significant fiscal impacts for Wyoming as the Department of
Corrections (DOC) in 2010 had a budget of $263 million, three
percent of the budget for the entire state.'

Wyoming’s prison population is growing, while the state’s
budget is shrinking. Jake Horowitz, state policy director for The
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Pew Charitable Trusts, is leading a study to determine how
well Wyoming’s corrections system is working." Horowitz
stated that most states are reducing their prison populations.'
However, this is not the case in Wyoming. In fact, although
crime has fallen 11 percent since 2000, state prison populations
have increased by 64 percent.”” Horowitz stated, this will “leave
a substantial tab for the taxpayers.”'*

Steve Lindy, Executive Assistant to the Department of
Corrections Director, stated the budget amount could increase
unless Wyoming’s sentencing trends are reversed.” For
example, Torringtons Medium Correctional Institute would
need 144 additional beds by 2017, prompting a $13.5 million
construction price tag and an additional $5 million a year to
operate and staft.'® The Wyoming State Penitentiary in Rawlins
also faces significant and costly structural problems. In October,
2015 the State Building Commission approved a request from
the Department of Corrections to set aside $25 million to help
fix the State Penitentiary as a “low starting point.”"’

The funds needed to house inmates is made more significant
because the state is facing large budget shortfalls as revenue
from oil, natural gas, and coal is projected to be $600 million
less over the next three years."® Wyoming’s financial experts
released their annual report November 2, 2015. This report
projected state fund revenues will drop from nearly $3.5 billion
in the biennium, to just under $3 billion in the following
biennium in the fiscal years of 2017-18."

The relationship between sentencing reform and over-
criminalization is a tense one. Sentencing reform is
controversial because it can involve lowering sentences even
for violent crimes, while over-criminalization demands that
legislatures avoid the enactment of crimes that, arguably,
should not be crimes. However, the Wyoming Legislature
should consider policy reform in both of these areas. This
Liberty Brief offers an overview of Wyoming criminal law,
quantitatively and qualitatively, and proposes various avenues
for reform.

I. QUANTITATIVE ASSESSMENT

The Wyoming Criminal Code spans 134 pages and contains
258 separate provisions. There are 118 misdemeanors and 118
felonies listed throughout Title 6.*° Wyoming’s vast criminal
law spreads further and is disorganized across 6 other titles,
putting Wyoming residents at risk of unintentionally violating
regulatory crimes that are often nearly impossible to find. The
vast amount of titles that contain criminal law places citizens
in jeopardy of violating unknown laws and creates the risk that
prosecutions will differ depending upon the jurisdiction.
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Wyoming felonies are crimes with the potential punishment
of death or incarceration in state prison for more than one
year,” while misdemeanors are potentially punishable by
up to one year in county or local jail** Wyoming courts
have the discretion to determine the punishment for any
felony or misdemeanor, whether the punishment consists of
imprisonment, fine, or both.* The court may impose a fine
as part of the punishment for any felony. If the statute does
not establish a maximum fine, the fine cannot be not more
than $10,000.00.* Except where a term of life is required by
law, when a person is sentenced for a felony, the court must
establish a maximum and minimum term within the limits
authorized for the statute violated. The maximum term cannot
be greater than provided for by law and the minimum cannot
be greater than ninety percent of the maximum allowed term.”

Most states designate crimes by class with a set punishment
for each class.** However, Wyoming sets punishments on a
crime-by-crime basis for felonies. Unless otherwise specified
in the specific criminal statute, misdemeanors in Wyoming are
punishable by up to six months in county or local jail, a fine
of up to $750, or both.”” For purposes of this paper, Wyoming
misdemeanors punishable with jail penalties will be a valuable
aspect of this overcriminalization analysis.

Title 6 is Wyoming’s criminal code and contains most of
Wyoming’s crimes and offenses. However, Title 31 is the
code for motor vehicles and contains some criminal offenses
including Driving Under the Influence. Title 7 contains
Wyomings criminal procedure and specific information
regarding the structure of parole and probation in Wyoming.
Title 14 contains the juvenile code including the Juvenile Justice
Act and the accompanying rules of procedure. Title 9 details
the administration of the government and spans a massive
800 pages. Title 35 contains regulatory provisions for public
health and safety at an outstanding 646 pages of regulations,
including crimes. This title also contains provisions relating
to possession of a controlled substance and categorizes the
various substances. Additionally, Title 35 includes some of the
strangest crimes that make overcriminalization in Wyoming
apparent. Finally, Title 27 contains labor and employment
regulations along with numerous misdemeanors within its
regulatory provisions. This act is known as the Wyoming
Employment Security Law.?® The most probative of these titles
will be discussed below.

Title 9 criminalizes some activities which should not be
crimes at all. Wyoming Statute section 9-1-907 outlaws any
“weather modification experiment” without a permit finding
a misdemeanor subject to $5,000 in fines and 90 days in jail.
“Weather modification” is vaguely defined as “attempting to




change or control any of the weather phenomena by chemical,
mechanical or physical methods”* Also, any state or county
employee using a state vehicle without authorization is also
guilty of a misdemeanor under Title 9.

Title 27 contains labor and employment regulations but
contains many misdemeanors within its regulatory provisions.
This act is known as the Wyoming Employment Security
Law.*! One major problem with the incorporation of criminal
provisions within this regulatory scheme is the ambiguity it
causes. For example, many of the misdemeanors buried within
the regulations require an element of “willfulness,” but this
term is left undefined by the regulations.’> Not only are these
crimes unorganized and inaccessible as they are buried within
nearly 200 pages of regulatory standards, they lack mens
rea provisions and are extremely vague. This is increasingly
problematic as Title 6, or Wyoming’s Criminal Code, does not
provide a definition for “willfully;” either.”

Title 35 contains some of the strangest crimes in all of
Wyoming law. These crimes display the need for reform
to decriminalize these acts that should not be considered
criminal. For example, you can commit a misdemeanor and
go to jail for 6 months if you knowingly spread a contagious
disease.” Allowing sawdust to enter a river is a strict liability
offense.”” Not only does this particular law exemplify over-
criminalization, it is also buried deep within a lengthy
regulatory title and part of a 488 word sentence riddled with
other rules. Storing pesticide outside of the standards set forth
by the board of certification is a strict liability crime subject to
a sentence of one year in prison.* Wyoming Statute section 35-
10-101 uses one 427-word sentence to explain in excruciating
detail that dead animal carcasses cannot be disposed of,
practically, anywhere.

More specifically, Article 4 of Title 35 contains some
particularly ridiculous crimes within its regulatory provisions.
For example, it is a strict liability crime to enter a sawmill while
intoxicated, subject to a one year jail sentence.” Additionally,
one can serve 90 days in jail for abandoning a refrigerator
without first removing its latch.*®

Aside from strange laws, some Wyoming sentences display
a comparative incongruity when standing alongside other
Wyoming provisions. For example, Wyoming statute section
35-11-404 criminalizes the failure to follow coal mining
regulations with a penalty of imprisonment in a county jail for
not more than ninety days or a fine of not more than $5,000.00,
or both. This is a very harsh, and arguably disproportionate,
sentence for a misdemeanor as some felonies buried within the
regulatory provisions of Title 9 carry $5,000.00 fines as well.*”

Title 6 contains a short chapter on sentencing on only one
page. Chapter 10 of this title briefly addresses the difference
between a felony and misdemeanor, imposition of fines, and
general rights lost by the conviction of a felony.* However, Title
7 contains the majority of Wyoming’s sentencing provisions
and is a vast 262 pages in length.

A.Felonies, Misdemeanors, and Sentencing
Provisions:

The Wyoming Legislature could consider modeling a
sentencing scheme after the Kansas system. The Kansas
approach eliminates broad judicial discretion and offers a
consistent approach to sentencing that considers the offender’s
criminal history. Kansas uses a grid that takes into account the
severity of the crime and the criminal history of the defendant.
This grid divides crimes by their severity level on the vertical
axis through numeric levels and categorizes the defendant’s
prior criminal records on the horizontal axis alphabetically
with levels “A” through “I” Crimes are divided into drug
and non-drug offenses. Non-drug offenses are divided into
severity levels one through ten, and drug offenses are divided
into severity levels of one through five. For criminal history
designations, level “A” is the most serious.

Each section of the Kansas grid provides a range of three
sentences: an aggravated sentence, a standard sentence, and
a mitigated sentence. The standard sentence is generally
imposed, although the judge does have discretion to choose the
mitigated or aggravated sentence if the facts of the particular
case warrant such a result. As an example, rape is a severity
level 1 felony. If the defendant has no prior criminal record,
the crime is punishable by 147, 155, or 165 months in prison.
If the crime was particularly violent, the judge may wish to
impose the aggravated sentence of 165 months. Additionally,
a defendant with a level “A” criminal history who is convicted
of a rape with aggravated circumstances of brutality could face
up to 653 months, over 50 years, in prison.

This grid allows for consistency and predictability in
sentencing while providing flexibility based on the facts of
the case and the past criminality of the defendant. For this
model to work, each crime’s severity level should be found in
the statute that defines the crime. Additionally, as in Kansas,
some crimes carry a potential punishment of the death penalty
or life in prison because of their seriousness. These crimes are
considered “off-grid felonies” because of their particularly
heinous nature. Wyoming could adopt this approach for
serious crimes like rape of a child.*
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Under the Kansas system, in addition to the prison term, the
court may also impose a fine as part of the felony conviction.
The court may impose a fine of up to $500,000 against
defendants convicted of an off-grid felony or a severity level 1
or 2 drug crime. Up to $300,000 may be fined upon a level 1-5
non-drug crime defendant and level 3-4 drug crime defendant.
For all of other felonies, the court may impose a fine of up to
$100,000.* Kansas also categorizes its misdemeanors by class.
The most serious misdemeanors are punishable by up to one
year in county jail.

Congress adopted a similar system for federal felony
offenses. In the federal system, each felony is assigned to one of
43 offense levels. Defendants are placed in one of six criminal
history categories. The point at which these assignments
intersect is the offender’s sentencing range, contained within
the federal sentencing guidelines.

Grid systems, used by the Federal system and states
including Kansas, allow for judicial discretion while
eliminating the arbitrary nature of certain courts in which
someone convicted of a crime in one judge’s court could face
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a much shorter or longer prison sentence than one convicted
of the same crime in another judge’s court. This system would
be a valuable reform for Wyoming because it would ensure
that crimes committed under similar circumstances would be
punished more uniformly. Most importantly, judges still retain
discretion because use of the federal sentencing guidelines is
not mandatory.* However, judges are still incentivized to use
them because if they sentence the defendant in accord with
the federal sentencing guidelines, they are presumed to have
ruled reasonably making their sentences more difficult to be
overturned on appeal.

Judges may deviate from the sentences in listed in the
guidelines, but they must adhere to the requirements of the
zone designations. The sentencing table lists sentences in four
different zones of “A” - “D” Defendants who fall into zone
“A” can be given probation without having to serve time in
prison. Zone “B” defendants must serve at least one month
in prison while serving the remainder in alternative confines,
such as house arrest. Zone “C” requires service of at least half
the total prison sentence but allows service of the other half
in alternative confines. Judges may also take into account
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(Source: http://www.federalcharges.com/what-are-federal-sentencing-guidelines)

mitigating and aggravating circumstances in their deviation

from the table.

B. Statute of Limitations

Wyoming’s statutes of limitation should be a potential
area of reform as Wyoming is one of only two states that has

no criminal statutes of limitation.*
Thus, the state may begin criminal
prosecution at any time after a crime is
committed no matter how much time
has lapsed since the criminal offense
occurred. Statutes of limitation are
legislative devices to protect a defendant
from the risk of erroneous conviction
due to stale evidence, protect society
from crime by promoting accurate
results at trial and efficient use of the
prosecutor’s resources, and a lengthy
passage of time after the commitment
of a crime makes punishment unfair
to the perpetrator and unproductive
for society.** Wyoming should consider
legislative reform in this area because it is
a particularly archaic and illogical view
of modern criminal law. For example,
imagine the idiocy of being convicted
of entering a sawmill while intoxicated,
years after the event occurred.”

Kansas could serve as a model for
their statutes of limitation. In Kansas,
the statute of limitations begins to run
when the crime is committed. However,
the most serious crimes in Kansas,
including murder and terrorism, have no
statute of limitations. Another potential
avenue for enacting Wyoming’s statute
of limitations is to model the systems
established in Arizona and Nevada.
Arizona’s limitations periods begin
with the state’s actual or due diligence
discovery of the offense.*® Nevada also
begins the running of the limitations
period with “discovery” of the offense,
but only if the crime is committed “in a
secret manner.* Federal law and most
states recognize statutes of limitation in
criminal offenses and the U.S. Supreme
Court has praised both criminal and
civil statutes of limitations.*

Additionally, the Wyoming Legislature could set

forth a statute of limitations for a variety of crimes while
excluding the most serious. For example, Mississippi excludes
murder, manslaughter, arson, burglary, forgery, counterfeiting,
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robbery, larceny, rape, embezzlement, false pretenses, and
abuse offenses against children from limitations.”’ Wyoming




should consider a reform similar to the system established by
the federal government and states such as Kansas.

C. Habitual Offenders:

Wyoming’s version of a “three strikes law” is the habitual
criminal penalty. Pursuant to Title 6, a person is a habitual
criminal if he is convicted of a violent felony and he has been
convicted of a felony on at least two previous charges, separately
brought and tried, which arose out of separate occurrences.”
A habitual criminal will be imprisoned for ten to fifty years
if he has two previous convictions, and life if he has three or
more previous convictions.”

The Wyoming Supreme Court has ruled that habitual
offender punishments do not violate the Eighth Amendment
to the U.S. Constitution, which prohibits cruel and unusual
punishments.* Rich v. State upheld the trial court’s decision to
impose three consecutive life sentences for first degree sexual
assaults constituting distinct crimes.® However, this decision
cited a plurality opinion from the United States Supreme Court
as its rationale. In Ewing v. California, the U.S. Supreme Court
reviewed California’s “three strikes law;” a statutory scheme that
was “designed to increase the prison terms of repeat felons.”*
Ewing had been convicted of felony grand theft in excess of
$400 for stealing three golf clubs; however, because he had
previously been convicted of three burglaries and a robbery,
all considered serious or violent felonies, the three strikes law
applied and Ewing was sentenced to 25 years to life.”

Ewing resulted in a majority decision that California’s three
strikes law constitutionally addresses recidivism without
violating the Eighth Amendment’s ban of cruel and unusual
punishment.”® However, the Court’s analysis for arriving at that
conclusion received only plurality support and has not been
applied in other cases.”® On top of this shaky foundation, the
three strikes law established in Wyoming can extend sentences
for conduct that should simply not be subject to such lengthy
prison terms. Additionally, a strong case can be made under
Wyoming’s Constitution that the habitual offender statute is
arguably in violation of article 3, section 53 which explicitly
states that a sentence of life imprisonment without parole
is created for specified crimes designated in the Wyoming
Criminal Code.®

Il. QUALITATIVE ASSESSMENT

The Criminal Code’s provisions give rise to a number of
problems of definition and construction.® Many crimes in
Wyoming are illogical, arbitrary, and should not be crimes at
all. Additionally, when looking at all Wyoming criminal laws
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comparatively, the sentences do not reflect the crime’s severity.
Instead, the sentences for each crime are arbitrary, promoting
the result that some crimes which should be harshly punished
are not, while crimes that should not be a crime at all have
harsh punishments. Additionally, Wyoming criminalizes some
actions which already have a remedy in the civil realm.®* Some
crimes are sporadically placed, buried in a lengthy regulatory
title, or in the entirely wrong place.®

A. Lesser-Included Offenses

While researching this brief, the author had many discussions
with attorneys and scholars across the state of Wyoming.
Most expressed some concern that Wyoming prosecutors are
allowed to utilize lesser-included offenses almost as a matter
of right despite the fact that the rules of criminal procedure
demand a probable cause showing. The case law in Wyoming is
inconsistent and confusing on this topic.

The Wyoming Rules of Criminal Procedure demand a
probable cause finding for each offense charged in a case.® If
from the evidence it appears that there is probable cause to
believe that the charged offense or lesser included offense has
been committed and that the defendant committed it, the case
must be transferred to the district court for further proceedings.
The finding of probable cause may be based in whole or in part
upon hearsay evidence.® Additionally, the defendant may be
found guilty of an offense “necessarily included in the offense
charged or of an attempt to commit either the offense charged
or an offense necessarily included therein if the attempt is an
offense The question is how it is to be determined when an
offense is “necessarily included in the offense charged”

Functionally, courts seem to require a comparison between
the elements of the offense charged and the elements of the
lesser offense. If the elements of the lesser offense are a subset
of the elements of the greater, then the lesser offense is truly
a lesser included offense chargeable to the defendant. In
addition, there must be evidence from which the jury could
rationally determine that the defendant was guilty of the lesser-
included offense. For example, false imprisonment is obviously
the lesser-included offense of kidnapping because the statutory
elements show that the act of confining a person, as necessary
to support a kidnapping charge, incorporates the act of
restraining a person that is required for false imprisonment.”’

While the test may seem simple enough and capable of almost
mechanical application, in practice it has proved more difficult.
Thus in Jackson v. State’® the Wyoming Supreme Court held that
second degree sexual assault is not a lesser included offense of
first degree sexual assault.”” In Sindelar v. State”® the court held



that reckless endangerment is not a lesser included offense of
aggravated assault and battery.”" In both cases, prosecutors and
courts had assumed that the lesser offenses were in fact lesser

included offenses. In State v. Keffer, the Wyoming Supreme
Court addressed the problem of lesser included offenses in the
context of whether the crime of voluntary manslaughter is a
lesser included offense of second degree murder.”

Wyoming’s lesser-included offense structure also presents
problems in regard to mens rea. In its simplest form, mens rea
is the state of mind that the perpetrator must have in order
to commit the illegal act. In Wyoming, it was long uncertain
whether a lesser culpable mental state, such as recklessness or
criminal negligence, is included within the higher culpability
states of mind, such as knowingly or purposely. However, in
Sindelar the Wyoming Supreme Court held that an intentional
state of mind “does not encompass an element of ‘recklessly””
The result in Sindelar would seem to mean that involuntary
manslaughter, which requires that the defendant act recklessly”
cannot be a lesser-included offense within first degree murder
which requires that the defendant act purposely and with
premeditated malice.”” In other words, acting recklessly is
distinct from acting purposely.

On the other hand, where first degree felony murder is
charged, involuntary manslaughter or criminally negligent
homicide may be properly charged as lesser included offenses,
since in felony murder the state of mind need not be purposeful.
In Harris v. State,” the jury found the defendant guilty of both
felony murder and criminally negligent homicide arising from
a single death. On appeal, Harris suggested that the crimes
were mutually exclusive, so that the jury could not consistently
have found him guilty of both. The Wyoming Supreme Court
pointed out that any killing in the perpetration of one of the
listed felonies is a sufficient basis for conviction of felony
murder even if the killing is accidental, thus the crimes are
not mutually exclusive.”” Harris did not mention the Sindelar
case. Therefore, the case law on this point is inconsistent and
confusing because Sindelar restricts the number of crimes
which can be considered a lesser included offense of a greater
crime. The Legislature can solve the problem by adopting
a statute similar to Model Penal Code section 2.02(5) which
will be discussed in the mens rea section below. Additionally,
greater and lesser offenses should be drafted with their
respective elements in mind, so that the lesser offense is truly a
lesser included offense.

B. Inchoate Offenses

Inchoate offenses are preparatory in nature, that is, they
consist of steps taken toward the commission of a crime. If

the attempted crime is committed, the attempt generally
merges into the consummated offense and the inchoate crime
ceases to exist.”® So, if someone attempts to murder another, he
may be charged with attempted murder. If someone actually
murders another, he may be charged with murder but not with
attempted murder. Thus, no actual harm need be inflicted
upon any victim; inchoate offenses can be punished just as
severely as if the crime is actually committed.”

Since Wyoming’s passage of inchoate offenses in 1981, they
have been widely implemented. For example, where once
a person who severely beat another would likely have been
charged with aggravated assault and battery, today the person
is more likely to be charged with attempted murder. Prior to
1981, a person who shot and wounded another intending to
kill them was subject to a maximum penalty of 14 years for
aggravated assault because the crime was not successful and
thus the victim was alive.** Today, with inchoate offenses, the
same perpetrator would likely be charged with attempted first
degree murder and would receive a mandatory life sentence
upon conviction.*! Usually, the court sentencing an inchoate
offense has discretion to choose a sentence from a range of
years depending upon the crime. Thus, for conspiracy to
commit a burglary, the sentencing court has the discretion to
order a sentence of one to ten years.* However, for conspiracy
to commit first degree murder, the court is required to sentence
life in prison.*® Is this an appropriate range for inchoate
offenses? The Legislature should consider the harm done to
society in creating a sentence that is disproportionate to the
crime. Wyoming’s scheme for imposing the same punishment
for inchoate offenses as could be imposed for the objective
crime is too severe and should be reformed.

C. Unfair Applications — Punishing Some
While Ignoring Others

1. Self-Defense and Battered Woman Syndrome

In 1993, the Wyoming Legislature adopted Wyoming Statute
section 6-1-203, which recognized battered woman syndrome
as a subset of post-traumatic stress disorder (PTSD) as defined
by the American Psychiatric Association, and provided:

If a person is charged with a crime involving the use of
force against another, and the person raises the affirmative
defense of self-defense, the person may introduce expert
testimony that the person suffered from the syndrome,
to establish the necessary requisite belief of an imminent
danger of death or great bodily harm as an element of the
affirmative defense, to justify the person’s use of force.**




The battered woman syndrome defense came before the
Wyoming Supreme Court in Witt v. State, where Dawn Rene
Witt was convicted of voluntary manslaughter in the killing
of Mark Ayers, with whom she had lived for two years.*
Witt claimed that she had shot the victim in self-defense,
and offered expert testimony that she suffered from battered
woman syndrome.* The trial court refused to permit the
expert to testify as to Witt’s state of mind at the time she fired
the fatal shot.*” The Wyoming Supreme Court affirmed the
manslaughter conviction, pointing out that section 6-1-203(b)
provides only that the expert may testify “that the person
suffered from the syndrome,” and not what the defendant
believed at the time she used force against another.** Moreover,
the court concluded that testimony as to the defendant’s state
of mind at the time of the violent act would not be helpful to
the jury.*

The Wyoming Supreme Court made clear in the Witt case
that the recognition of battered woman syndrome in section
6-1-203 does not constitute a license for battered women to kill:
“Wyoming Statute section 6-1-203 does not create a separate
defense; it permits the introduction of expert testimony on the
battered woman syndrome when the affirmative defense of self-
defense is raised.” Thus, battered woman syndrome statutorily
permits expert testimony to explain the reasonableness of the
defendant’s perception that he or she is in imminent danger of
death or great bodily harm in order to justify the use of force
in self-defense. However, Wyoming courts have inconsistently
applied this statute. Some cases have allowed the expert
testimony while others have not. As battered woman syndrome
is a category of self-defense, this is a complete defense and
therefore the accused will be exonerated of the crime if the
burden is met. Courts preventing expert testimony on this
point seemingly convert a complete defense into a partial
defense, as no defendant can meet the standard established in
the self-defense statute without the required expert testimony.”

Another problem with the battered womans syndrome
defense and its interpretation is the Legislature’s unfortunate
categorization of the defense as a subset of post-traumatic
stress disorder under the outdated DSM-III. The Diagnostic and
Statistical Manual of Mental Disorders (commonly abbreviated
as “DSM”), was designed to help doctors put a diagnostic
name to the symptoms a person is experiencing. The DSM-V
is the current version and contains new improvements and
definitions that the DSM-III did not contain. However, because
Wyoming’s battered woman syndrome statute explicitly states
that the DSM-III is to be used, this defense can never evolve
with advanced psychology that could greatly impact the
success of the defense.”
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The DSM-III diagnostic criteria for PTSD were revised in
DSM-III-R (1987), DSM-IV (1994), and DSM-IV-TR (2000).”2
DSM-IV Diagnostic criteria for PTSD included a history of
exposure to a traumatic event and symptoms from each of three
symptom clusters: intrusive recollections, avoidant/numbing
symptoms, and hyper-arousal symptoms. A fifth criterion
concerned duration of symptoms; and, a sixth criterion
stipulated that PTSD symptoms must cause significant distress
or functional impairment.”®

Thelatest revision, the DSM-V (2013), “has made a number of
notable evidence-based revisions to PTSD diagnostic criteria,
with both important conceptual and clinical implications”**
Most relevant to the out-datedness of the Wyoming statute:

It has become apparent that PTSD is not just a fear-based
anxiety disorder (as explicated in both DSM-IIT and DSM-
IV), PTSD in DSM-5 has expanded to include anhedonic/
dysphoric presentations, which are most prominent. Such
presentations are marked by negative cognitions and mood
states as well as disruptive (e.g. angry, impulsive, reckless
and self-destructive) behavioral symptoms.”

Furthermore, as a result of research-based changes to the
diagnosis, PTSD is no longer categorized as an Anxiety
Disorder. PTSD is now classified in a new category, Trauma-
and Stressor-Related Disorders, in which the onset of every
disorder has been preceded by exposure to a traumatic or
otherwise adverse environmental event. The stressor criterion
specifies that a person has been exposed to a catastrophic event
involving actual or threatened death or injury, or a threat to the
physical integrity of herself or others, such as sexual violence.
Another new feature of the DSM-V is that all of these symptoms
must have had their onset or been significantly exacerbated
after exposure to the traumatic event. Finally, reckless and
self-destructive behavior such as impulsive acts, unsafe sex,
reckless driving and suicidal behavior are newly included side
effects of battered woman syndrome in the DSM-V.

This new definition could increase the amount of evidence
that can be introduced as to events of past abuse, as this
evidence is now relevant to the success of the defense under
the new definition. However, as Wyoming is still working
exclusively under a version of the DSM now over two decades
old, this excludes vast amounts of evidence and testimony.
Most importantly, the reckless and impulsive behaviors
that are explained in the new DSM-V post-traumatic stress
disorder provision could be very helpful to jurors in explaining
why a battered woman may kill her abuser. Since this defense
is grounded in psychology, the statutory language should be
reformed as to utilize the newest version of the DSM.



2. Aiding & Abetting

Wyoming Statute section 6-1-201(a) states, “A person who
knowingly aids or abets in the commission of a felony, or who
counsels, encourages, hires, commands or procures a felony
to be committed, is an accessory before the fact” Section 6-1-
201(b) goes on to describe that an accessory before the fact
may be convicted as if he were a principal.

However, Wyoming law only addresses one who aids and
abets in the commission of a felony, but does not address
misdemeanor abettors. At common law, all parties to
misdemeanors were regarded as principals, and there was
no need to provide in a statute that persons who aided and
abetted misdemeanors were to be dealt with as principals.”
But Wyoming statute section 6-1-102(a) expressly abolishes
common law crimes, and goes on to state that “(n)o conduct
constitutes a crime unless it is described as a crime in this
act or in another statute of this state” This leaves open the
question whether persons who aid and abet in misdemeanors
have committed “conduct” which “constitutes a crime” The
legislature should consider enacting a statute that makes this
ambiguous point clear to avoid inconsistent application and
prosecution.

3. Criminal Intent — A Need for Default Mens Rea

The mens rea principle is best summarized in Morissette v.
United States, where the Supreme Court famously said:

The contention that an injury can amount to a crime only
when inflicted by intention is no provincial or transient
notion. It is as universal and persistent in mature systems
of law as belief in freedom of the human will and a
consequent ability and duty of the normal individual to
choose between good and evil.*””

In service of this universal notion, the Court read a requirement
of intent into the federal conversion statute under which
Morissette had been prosecuted.”® More broadly, the Court
recognized a general presumption that every criminal statute
requires proof of “some mental element” This presumption,
the Court said, could be overcome only by a “clear expression”
of legislative intent to impose liability without fault.'”

Just this past term, in Elonis v. United States, the Supreme
Court emphasized the need for an adequate mens rea
requirement in criminal cases.'”! In that case, the Court reversed
a mans conviction for violating 18 U.S.C. section 875(c) by
posting threatening communications on his Facebook page
that his estranged wife regarded as threatening. The Court
noted that while the statute required that a communication be

transmitted and contain a threat, it was silent as to whether
the defendant must have any mental state with respect to
those elements and, if so, what that state of mind must be. The
Court stated that “[t]he fact that the statute does not specify
any required mental state, however, does not mean that none
exists” and, discussing a previous decision, observed that the
“mere omission from a criminal enactment of any mention of
criminal intent’ should not be read ‘as dispensing with it.”!**
The Court, cited to other cases in which it had provided a
missing mens rea element,'” proceeded to read into the statute
a mens rea requirement and reiterated the “basic principle that
‘wrongdoing must be conscious to be criminal””'** While the
Court declined to identify exactly what the appropriate mens
rea standard is under that statute and whether recklessness
would suffice, it did recognize that a defendant’s mental state is
critical when he faces criminal liability and that when a federal
criminal statute is “silent on the required mental state,” a court
should read the statute as incorporating “that mens rea which
is necessary to separate wrongful conduct from ‘otherwise
innocent conduct.”'%®

The Wyoming Legislature should take special care to enact
a mens rea standard into every crime, or create a default mens
rea provision that applies when a statute is silent. Otherwise,
courts are left to devise appropriate mens rea standards
into every criminal statute when one is missing. This raises
concerns of inappropriate delegation or outright abdication
in lawmaking and, of course, contributes to unpredictable and
misunderstood law.

Even when a mens rea standard is written down, it is not
necessarily clear. The Wyoming Criminal Code employs a
number of terms to describe the necessary culpable state of
mind which a defendant must possess at the time he commits
a crime. “Purposely;” “intentionally,” “voluntarily,” “knowingly;”
“recklessly,’ “with criminal negligence,” “believes,” and “has
reasonable cause to believe” are all found in the Criminal
Code. However, only “criminal negligence” and “recklessly”
are defined.'” In particular, second degree murder has been
elusively interpreted and reinterpreted by the Wyoming
Supreme Court, so the statute’s mens rea provision becomes
exceedingly more unclear with every case that is decided.'"”

In 2014, the law changed with Wilkerson v. State.®® Wilkerson
held that under the second-degree murder statute, “malice”
means that the act constituting the offense was done recklessly
under circumstances manifesting an extreme indifference to
the value of human life, and that the act was done without legal
justification or excuse. This overruled Crozier v. State'® and
Butcher v. State."'° The problem primarily lies in the fact that
an “intentional act” is an element of every criminal offense,




so the requirement of an “intentional act” cannot serve to
distinguish second-degree murder from innocent conduct."!
Interpreting the second-degree murder statute to require
proof of intent to kill would create a conflict with Wyoming’s
manslaughter statute. The trouble arises from the first clause
of the manslaughter statute, which limits the statute’s scope to
homicides committed “without malice, expressed or implied.”'*?

It is important to note that although the case law in this area is
confusing, it is the actual statutory language that is aggravating
the problem. In 1890, the territorial legislature adopted a unified
and revised manslaughter statute that specifically limited the
statute’s reach to homicides committed “without malice, express
or implied”""* With this provision, the legislature meant to
exclude from the definition of manslaughter not just homicides
committed with “express malice,” but those committed with
“implied malice” as well. Thus, unless the legislature meant for
“implied malice” homicides to go completely unpunished, it
must have assumed that those homicides would be prosecuted
under the second-degree murder statute. Thus, it was not the
Wyoming Supreme Court’s decision in Crozier that enlarged
the reach of second-degree murder—transferring some killings
from the category of manslaughter to that of second degree
murder—but the legislature’s decision to explicitly exclude
“implied malice” homicides from the scope of the manslaughter
statute.

4. Disproportionate Penalties

Prostitution, violating a domestic violence protection order,
and taking continental breakfast from a hotel all carry the same
penalty minimum and maximum."* Prank calling''*and grave
robbing''® are both categorized as misdemeanors with similar
penalties. Thus, in Wyoming the punishment often does not
fit the crime. Rather, it seems the penalties for most crimes
were decided in a vacuum without any regard to the sentences
imposed by other laws that are more or less serious.

There are also other strange distinctions in the law that create
provisions so specific that they will hardly ever be utilized and
should just be abolished or merged with broader offenses. For
example, in Wyoming littering is a misdemeanor punishable
by 6 months in prison, a $1,000 fine or both. However, littering
involving the disposal of a container with “body fluids” is
subject to 9 months in prison, a $1,000 fine, or both.'"

Additionally, Wyoming criminal law frequently assigns
more harsh sentences to property crimes than crimes against
a person, placing a special focus on monetary crimes"® and
industry specific crimes. For example, shoplifting is a penalty
subject to 10 years in prison, while domestic violence is subject
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only to a jail sentence no longer than 6 months and a fine of
no more than $750.'” Wyoming also protects the coal and
livestock industries, making it is a criminal offense to enter a
coal mine while intoxicated or leave a fence gate open.'® In
fact, in Wyoming, not only are penalties for certain property
crimes and offenses against certain industries more severe than
bodily offenses against people, even offenses against certain
dogs more punitive.'*!

I1l. DISCUSSION AND POLICY
RECOMMENDATIONS

A. Default Mens Rea

The Wyoming Legislature should enact a default mens rea
provision to establish a minimum requirement of culpability
within statutes that currently lack a standard. The legislature
should consider utilizing Model Penal Code section 2.02. For
example, under the Model Penal Code, if a person is charged
with a crime that requires an act of criminal negligence, proof
that the person acted purposely will suffice. Similarly, if a
defendant is charged with acting purposely, the jury can find
that he acted with criminal negligence in order to convict him
of alesser included offense.'”

This would not be the first time that the Legislature looked
to the Model Penal Code for guidance in crafting Wyoming
law. In 1981, the Legislature enacted statutes on criminal
attempt, solicitation to commit a felony, and conspiracy'*
and incorporated the specific language of the Model Penal
Code."”* This reform would provide a logical structure with
clear-cut answers to an otherwise confusing area of Wyoming
law. Additionally, this could remedy strict liability offenses that
unfairly criminalize ordinary conduct without any culpable
mental state present.'?

B. Probation, Parole, and Sentencing Reform

Wyoming is an indeterminate sentencing state requiring
courts to prescribe a minimum and maximum confinement
term when imposing a sentence upon a convicted felon.'?
Once an individual serves the minimum sentence, he becomes
eligible for parole, bringing his case before the parole board.
The Wyoming Supreme Court has held,

There is no constitutional or inherent right of a convicted
person to be paroled before the expiration of a valid
sentence. The right to parole, if it exists at all, is a right
provided for by the legislature. The legislative enactment
creating such a right may specify the requirements or
conditions an inmate must satisfy to be eligible for parole.'*’



However, the Wyoming Legislature has allowed the parole
board virtually unlimited discretion in parole decisions. There
are two types of conditional release methods: discretionary
and mandatory. In mandatory parole states, inmates
are released after they have served a percentage of their
sentence.'?® The federal government and many states operate
under the mandatory parole system. However, Wyoming
is a discretionary parole state, allowing the Board of seven
members appointed by the Governor with the consent of the
Senate, the complete discretion of whether to release inmates
on parole.’” This is subject to limited restrictions of denying
parole eligibility to inmates who have escaped a state penal
institution, committed assault with a deadly weapon while an
inmate, who are serving a life sentence, life without parole, or
have been sentenced to death.'*

Over the last thirty years, discretionary parole states have
become the minority. By 2000, only 24% of released prisoners
were discretionary releases, and sixteen states that had once
practiced discretionary parole had abolished it altogether.*!
Inmates released by discretionary parole boards generally
serve longer sentences than those released through mandatory
parole systems."** However, in Wyoming, those who do receive
parole rather than finishing their sentence are less likely to
return to prison three years from the completion of their parole
period than those who finish their complete jail sentence.'*
Despite these promising statistics, only 57% of those who
appear before the Board are granted parole.'**

One obvious benefit of parole release is the fiscal advantages
it offers. Many inmates have court-ordered restitution
obligations that cannot be met in a Wyoming state prison
where inmates generally earn less than $100 per month at most
institutional jobs, with only a fraction of this applied toward
restitution. Conversely, parolees routinely pay hundreds
of dollars per month toward restitution as a condition of
their parole.”® Additionally, in 2011, it cost $147.23 per
day to feed, clothe, provide medical care, and house a male
inmate at the maximum security facility in Rawlins, $132.15
per day at the medium security facility in Torrington, and
$123.05 for females housed in Lusk."*® This leads to costs as
high as $53,738.95 per inmate, per year. These numbers are
outstandingly high compared to the $5.44 per day it costs to
supervise probationers and parolees.'?’

Undoubtedly, not all inmates should be released early as
certain offenders pose a risk to the community. However, the
notion that all inmates should be imprisoned for as long as
possible has proven to deplete budgets and does little to change
safety and recidivism. It will benefit the legislature to consider
the budget and statistics, while facing the inevitable reality that
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93% of all inmates will return to the community at some point
even in the absence of any early release program, making the
safety to the community argument moot."*

Wyoming should consider adopting the federal model
and moving from a discretionary system to a mandatory
system. However, if Wyoming does chose to remain within
the discretionary model, the Board should not have complete
discretion, but rather guidelines implemented by the
legislature to allow some inmates to reenter society on early
release provided they have served a majority of their sentence.
This modified discretionary model would help alleviate the
need to build additional prisons and save millions of dollars
in housing and medical costs of inmates who will inevitably be
released in the near future. Additionally, this will keep in step
with Wyoming’s Constitutional mandate that “[t]he penal code
shall be framed on the humane principles of reformation and
prevention.”’* Probation and parole policies should also face
reform as this is significantly contributing to the overcrowding
problem. “19 percent of [prison] admissions are from parole
violations and 26 percent are from probation violations.”'*’ In
this regard, some question whether two year prison sentences
for “technical” parole or probation violations actually impact
recidivism rates at all."*!

Colorado released nearly 6,400 inmates early to help save
$19 million toward a budget shortfall.'** However, releasing
felons may not be the ideal option. Perhaps Wyoming should
consider implementing a more conservative alternative,
such as the Wisconsin model. Wisconsin, facing a state
budget shortage, charged the Department of Corrections
with reviewing hundreds of non-violent offenders, including
some with extraordinary health conditions, to consider early
release in exchange for good behavior.'* Wisconsin stated
that extraordinary health conditions included age, infirmity,
disability, or a need for a medical treatment that was not
available within the prison.'** Wisconsin state officials estimate
that this could allow early release for as many as 3,000 non-
violent inmates and save the state up to $30 million over two
years.'*

Additionally, Wyoming could establish a merit-based early
release program that would be supervised and optional to
inmates who meet legislatively-established criteria. This
conditional release could be crafted by the legislature to
mandate inmate commitment to rehabilitative programs with
no infractions. This would allow inmates to still seek parole at
the discretion of the parole board. However, this would allow
inmates who have been repeatedly denied parole but have
participated in institutional programs and remained free from
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disciplinary violations to automatically qualify for early release
pursuant to legislative reform.

The legislature could limit this type of early release program
to the last year of the inmate’s sentence, allowing adequate
time for supervision. The pre-determined criteria of the
supervision should be imposed according to criminological

monitor as it focuses on changing the way that a criminal
thinks and prepares them for successful re-entry. A program of
this nature will be in line with legislation that already provides
for discharge from imprisonment for, “purposes, consistent
with the public interest, necessary for the inmate’s successful

reintegration into society.”*?
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risks based on the crime and relating to a variety of factors
including sobriety, employment, and reentry into society.
This sort of program should not be a one-size-fits all solution
such as the ankle monitor bill recently rejected by a Wyoming
legislative committee."*® Instead, a successful early-release
program should model the Positive Reinforcement, Incentives
and Sanctions Matrix or “PRISM” that offers sanctions and
rewards for those on probation.'*” If offenders in this program
violate their probation, rather than immediate revocation, the
sanctions are gradual. Additionally, rewards are instituted if
the offender does well. This includes something as simple as
a letter saying that they are doing a good job. Referrals are
given to mental care and treatment centers if the offender
needs these services. Also, the offenders are guided toward
workforce centers.

On this point, one offender in the PRISM program stated,
“The treatment center is a lot harder work. In prison you can
get your own room, a PlayStation and color TV.'* He says
treatment is more structured and “in-your-face”'* Some
believe that the PRISM program is partly responsible for
Wyoming’s low recidivism rate. Wyoming’s 24.8% recidivism
rate is the second lowest in the country."® Nationally, the rate is
43.3%.""' A merit-based early release program initiated by the
legislature could set out conditions based on criminological
risks of the crime that relate to sobriety, employment, and
reentry into society. This solution is better than a mere ankle
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Wyoming DOC Annual Report (2014) available at corrections.wy.gov/Media.aspx?mediald=448.

From 2008 to 2014, out of all Wyoming prisoners who were
felony probationers, misdemeanor probationers, and parolees,
the Wyoming Department of Corrections stated that ..
parolees demonstrate the most success at remaining in the
community” displaying the lowest comparative recidivism rate
of all three categories.”® The Department of Corrections says
that there are two significant reasons for the success of early
parolees. First, those eligible for parole are provided programs
while they are incarcerated that target their individual
criminogenic needs. Second, Enhanced Case Management
services are offered during incarceration to focus on reentry
into society in areas of education, employment, housing,
mental health, and substance abuse.'**

CONCLUSION

It is an inevitable reality that almost every inmate will be
released from prison at some point. Thus, programs that assist
former inmates to become productive members of society
and simultaneously save Wyoming’s fiscal resources should be
considered by the legislature.

There is a significant difference between regulations that
carry civil or administrative penalties for violations and those
that carry criminal penalties. People caught up in the latter
may find themselves deprived of their liberty and stripped of
their rights to vote, sit on a jury, or possess a firearm, among



other penalties that do not apply when someone violates a
regulation that carries only civil or administrative penalties.
There is also a unique stigma that is associated with being
branded a “criminal” A person stands to lose not only his
liberty and certain civil rights, but also his reputation. In
addition to standard penalties that are imposed on those who
are convicted of crimes, a series of burdensome collateral

consequences often imposed by state or federal laws can
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